WSA/COUNTY/BOARD OF SUPERVISORS April 27, 2022
LIAISON COMMITTEE MEETING
MEETING MINUTES

This meeting was held at Fauquier County Water and Sanitation Authority, 7172 Kennedy
Road, Warrenton, VA 20187.
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William Downey Chairman
Michael Focazio Vice Chairman
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Debbie Whitley Finance Director — Remote Participation
Ck Chan Executive Assistant & Clerk to the Board
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Henry C. Day Authority’s Local Counsel
Carter Wiley Owner — The Wiley Companies
. . Quality Assurance Manager - Old Bust
Erica Davidson Head Brewery — Remote Participation
. Vice President — Vint Hill Village, LLC -
Erin Meadows .
Remote Participation
Project Manager - Buckland Water and
Nova Martin Sanitation Assets Corporation — Remote
Participation
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Call to Order
Mr. Downey called the meeting to order at 2:05 PM.
Approval of Agenda

Ms. McDaniel moved; Mr. Trumbo seconded for the approval of the agenda as
published — All Ayes.

Approval of the Minutes

Mr. Focazio moved; Ms. McDaniel seconded for the approval of the October 8, 2021;
meeting minutes as published — All Ayes.

Memorandum of Understanding to Transfer Water and/or Sewer Availability to
Economic Development Authority

Ms. Kozanecki advised that the Board of Supervisors desired initiating the process
with water and sewer availabilities in certain areas, potentially 17/66 and the County’s
Catlett Calverton project, the ability to transfer availabilities to the Economic
Development Authority (EDA) for economic development purposes.

In March 2022, the Board of Supervisors passed a Resolution providing a precursor
for the County to communicate with FCWSA to move forward on the process,
potentially for 17/66.

Ms. Kozanecki indicated the formulation of a MOU for 17/66 can be achieved by
modifying the draft agreement passed by the Board of Supervisors for Catlett
Calverton. She added in prior conversations with Mr. Shoemaker, there had been
concerns if the County was just interested in the transferring of those availabilities and
the discussions of capital costs, reimbursement to FCWSA. Ms. Kozanecki does not
believe there is indication from the Board yet that there will be no funding associated
with this endeavor.

Mr. Trumbo reminded as part of the agreement when the County assisted with the
expansion of the wastewater treatment plant, the County reserved capacities for future
economic development purposes, specifically in Vint Hill. This current discussion is
an ongoing effort to achieve that goal. As he understands, there are reservations of
availabilities at 17/66, and that they may have more than required and he would like
for those capacities to be made available to industrial properties which are quickly
becoming viable in the next year with the Whiting Road crossing due to completion.
Mr. Trumbo added as interest in the area grow, the limiting factor is the availability of
water.
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In response to Mr. Downey on the County adopted MOU, Mr. Shoemaker indicated
from his discussions with the County, he opined the Liaison Committee would be the
appropriate avenue to commence the discussion between the two Boards.

In response to Mr. Downey’s inquiry on Catlett Calverton being included in the
discussion, Ms. Kozanecki stressed that the County is interested in the two key areas,
17/66 and Catlett Calverton. As far as the drafting of the MOU, she could utilize the
MOU executed between the County and the EDA and modify it for use to include the
County, FCWSA and the EDA.

Mr. Trumbo indicated as he understands the agreement with 17/66 is through 2028,
however, he opined it will not be too early to discuss the matter given governmental
bureaucracy. The assumption will be for 17/66 agreeable to relinquishing those extra
availabilities, given that they do not require them, he believes such will be attainable.

In response to Mr. Downey’s inquiry on the entity representing the owner of the
reserved capacities at 17/66 and if they have contacted FCWSA, Mr. Shoemaker
indicated FCWSA has not been contacted by the entity.

In response to Mr. Downey, Mr. Carter Wiley provided details as he understands that
there are 42 excess availabilities at 17/66.

Mr. Downey stressed, should the excess availabilities be relinquished; he inquired if
the County is looking at transferring of ownership or the transferring of the right to
purchase to a later date.

Mr. Trumbo indicated the plan is for both options. He assured that FCWSA will be a
party to the discussion with 17/66 on the relinquishment and purchasing of same by
the County. The County will pay FCWSA for those availabilities and such will be
readily available for those interested industrial property applicants. Ms. McDaniel
added the County will have control over the availabilities, exempting them from
FCWSA'’s first come-first serve policy.

Mr. Downey indicated it is FCWSA’s mission to be responsible to its approximately
8000 ratepayers, who are not only its customers but technically its owners. The
reservation of availabilities has hamstrung FCWSA historically through those
agreements like the one executed with 17/66. The FCWSA Board understands that
reservation of availabilities is not a sound business strategy and thus is more focus on
the sale of availabilities. The Board will not be favorable to any type of reservation
agreement or MOU tying up capacity.

Mr. Trumbo highlighted it’s reasonably agreed that FCWSA is tied to the agreement
with 17/66 through 2028. Barring new developments, FCWSA will only realize gain
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at that time selling those unused capacities. The County has the capability to purchase
those capacities and pay FCWSA sooner, such will satisfy the fiduciary responsibility
of the FCWSA Board to its ratepayers. He added FCWSA will have zero risk.

Ms. Gallehr would like to have a copy of the FCWSA contract with 17/66, to
determine if there are any assignment of rights.

Mr. Downey indicated with FCWSA'’s lacking in availabilities for sale, the discussed
matter is a win-win. However, the matter at hand is accomplishing such without
putting FCWSA at risk. FCWSA can make changes to its Operating Code with
whatever decisions made, however, FCWSA will not ignore the 1989 opinion by the
Virginia Attorney General about discriminatory practices for utilities, and the 2019
update by Hunton & Williams, LLP, reaffirming the opinion. Mr. Downey reiterated
with FCWSA'’s responsibility towards its customers, and while the discussed
procedure could take the risk out of the equation, the overriding matter being
amending of the Operating Code since it currently specify that availabilities must tie
to specific parcels of real estate. The current discussion does not appear to meet such
specification.

Mr. Trumbo advised the County will hold the availabilities under the EDA and will
specifically sell them to commercial/industrial users only.

Mr. Focazio advised that having worked on MOUs at the federal level, there may be
this notion that the creation of such being an attempt to circumvent the discriminatory
issue. While he believes that all other details in the process can be accomplished, the
discriminatory issue is most concerning.

Mr. Downey indicated he would not be performing his duties if he did not bring up
the discriminatory issue for deliberation. He cautioned that all parties must be ready if
such were to be challenged.

Ms. Gallehr opined, a private entity (17/66) is currently holding reservation for
commercial and industrial development purposes in Marshall. For similar usage
purposes, the only difference being the reservation is transferred to a public entity,
specifically the EDA.

Mr. Day explained FCWSA’s Operating Code specifically having availability
purchased assigned to a specific property, and as far as he know, EDA does not hold
any property.

Ms. Gallehr inquired if FCWSA will be willing to allow for the transfer of the 42 excess
availabilities at 17/66 to the EDA. When EDA has identified the parcels and PINs
being available, FCWSA will only be paid for those availabilities at that time versus
being compensated earlier. Mr. Downey indicated he would not rule out that option.
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Mr. Focazio reminded the holding of availabilities for specific users, such as those
commercial/industrial clienteles would again be within the realm of discrimination.

Mr. Shoemaker added, the same non-discriminatory policy applies to holders of such
reservations and can thus be legally challenged.

Mr. Trumbo reiterated with the County’s help to fund the expansion of the sewer
plant, there is the agreement on reserved capacity, which is similar, assignment being
to specific zoning. He added such could be used as a precedent for Marshall.

Mr. Shoemaker provided a summary of the specifics of the sewer expansion
agreement. With the pace of development at the jurisdiction, it will be some time in
the future before the assignment will be instituted. (need help)

While FCWSA is willing to work and partner with the County in this endeavor, Mr.
Downey reiterated that FCWSA must be responsible to its ratepayers and not to put
them at risk. Unlike the County, FCWSA has a very small pool of funds and must
execute all decisions in the most responsible manner.

Mr. Trumbo advised that Opal will be the other jurisdiction where development will
likely take place. It will be necessary to locate a resolution on matter, to apply same
there and at other jurisdictions.

While all parties have fiduciary responsibilities towards their constituents and
customers, Ms. McDaniel opined that the goal is to achieve the intended objective
with the least amount of risk. The element of risk exists in all undertakings; however,
the County will be better served with economic development.

Mr. Trumbo added with the County having funded FCWSA 1n studies and research,
FCWSA can make the argument to its customers that such fundings came from
economic development. Cooperating with the County through economic development
furthers FCWSA'’s ability to serve its customers in the long run.

From the discussions, Mr. Downey indicated the following must be considered.

(@) Amending the FCWSA contract with 17/66 to free up the availabilities.

(b) Executing an agreement for the purchase and/or transfer of those freed-up
availabilities and releasing FCWSA as a responsible party to the reservation of
those availabilities.

(c) Amending FCWSA'’s Operating Code to allow for the discussed action.

Mr. Downey added, accomplishing the above would work theoretically.
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Mr. Focazio informed of a recent Resolution adopted by the FCWSA Board allowing
the owner of availability giving up the ownership and buying back the availability for
a different parcel. He provided the scenario that could set a precedent at 17/66 which
may get around the discriminatory issue.

Mr. Downey and Mr. Day provided their takes on the matter, that the two matters
were at completely different scale of development, and that the case matter prompting
the adopted FCWSA Resolution was for a property owner who will be paying for the
availability twice.

Ms. Gallehr suggested a scenario where the owner of 17/66 purchasing the 42
availabilities from FCWSA, executing an agreement with the County and the EDA,
while not attributing them to any project, and when specific commercial/industrial
development entities are identified, 17/66 will then transfer those availabilities onward
to EDA for those commercial entities with purchased parcels identified with PINs.

Mr. Shoemaker indicated such involved some complicated processing, although not
an impossible feat.

Referencing the Whiting Road corridor, Mr. Shoemaker inquired if there are
discussions by parties, including property owners, to participate in infrastructure
development in exchange for capacity. He added such could present a defensible
claim.

Mr. Trumbo believe such endeavor is worth investing. Ms. McDaniel agreed on same.
(need help)

While Mr. Trumbo agreed that there are many landmines, and much work involved,
he reiterated the need to initiate the process and to locate solutions to those obstacles.

Mr. Downey indicated FCWSA would like to increase its very low
commercial/industrial customer base, and this will certainly be a step towards that
endeavor.

In conclusion, the Committee decided on the following.

(1) The County will bring forward to FCWSA the steps that are logical, necessary,
and legal to move forward with the proposal.

(2) Mr. Parson will be checking on peers to determine how they navigated similar
issues and arriving at the desired result.

(3) FCWSA Liaison Committee will brief its Board at the next Board meeting.

(4) Staff members from both the County and FCWSA to update their respective
Boards on the process and to request for guidance as necessary.
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(5) Liaison Committee to continue to meet periodically throughout the year to be
apprised on the progress of this matter.

(6) The County will prepare the draft MOU for presentation to the Committee.

(7) Ms. Gallehr and Mr. Day will work together on the various issues.

Mr. Trumbo indicated the goal is to have the procedure in place by the end of the year.
It will then take another 6 — 12 months to execute the plan of action. He opined that
once the Committee has some concrete plan of action, a joint Board meeting can be
scheduled to discuss the matter.

Mr. Parsons indicated he had spoken with Mr. Shoemaker on grants (need help here).

In response to Mr. Parsons, Mr. Shoemaker provided a summary of the availability
allocation in the FCWSA agreement with 17/66.

In response to Ms. McDaniel, Mr. Shoemaker provided a summary of availabilities in
Marshall, referencing Van Metre Homes, the Cunningham Farm and the wells at Crest
Hill.

Pre-treatment Ordinance Update

Mr. Shoemaker indicated the matter was originally discussed during the October 8,
2021, Liaison Committee meeting.

Mr. Shoemaker provided a brief history on the prior pretreatment program instituted
at FCWSA and DEQ requirements to update and reinstate the program with the
brewery in Vint Hill currently designated a Significant Industrial User (SIU).

Currently, FCWSA 1s working with the SIU on a long-term compliance plan. Mr.
Shoemaker provided a summary of the steps that the SIU is working towards, based
on an interim permit issued to them while awaiting DEQ’s formal approval.

FCWSA submitted the Pretreatment Program Package for approval to DEQ in mid-
January. Regulations addressing civil penalties in the administration of the
pretreatment program is established in the Fauquier County Sewer Ordinance,
Chapter 17, Article III, written in mid-1990s. Initially the Authority’s consultant
drafted revisions to update this Ordinance for conformance with current requirements.
Following discussion with the County, staff contracted legal counsel to generate a
complete modern ordinance, a draft of which was shared with the engineer working
for the permittee and he has come back recently, indicating no issues with it.

FCWSA has informed DEQ of the need to work through the Ordinance, and DEQ is
working with FCWSA while the remainder of the program is under review.
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Contracted legal counsel had advise FCWSA that because of changes in 2010 to the
Virginia Code (Title 15.2, the Sewage Disposal Systems Article), it is now
recommended that FCWSA adopt its own Pretreatment regulations in lieu of updating
the Fauquier County Ordinance.

Ms. Gallehr indicated the County could repeal the section; however, a public hearing
must still be held. She would like to have a copy of the current draft to be added as an
exhibit to the agenda of the public hearing. Both Mr. Trumbo and Ms. McDaniel were
in favor of having the section repealed.

In response to Ms. Gallehr if there is an absolute deadline instituted by DEQ, Mr.
Shoemaker indicated he will contact DEQ the following day and will let her know of
same.

Ms. Kozanecki would like Mr. Shoemaker to forward to Ms. Gallehr a copy of the
opinion allowing FCWSA to adopt its own Pretreatment regulations. (need help)

Vint Hill Sewer Service Agreement Update

Mr. Shoemaker indicated the matter was originally discussed during the October 8,
2021, Liaison Committee meeting.

FCWSA staff and the Board, after having expanded immense amount of time, have
not been successful moving forward with the signing of the amendments to the 2014
Sewer Agreement with the entities at Vint Hill. The more concerning issue is that the
entities to the agreement and amendments no longer appear to have ownership of Vint
Hill. This 1s based on real estate transaction information available the previous week.

Roundtable

Mr. Shoemaker advised that the FCWSA Board having gone through a series of Rate
Study Workshops with a Rate Consultant, has at its meeting yesterday, decided to
move forward with a new rate schedule. A public hearing will be advertised soon, with
implementation expected in October 2022. Mr. Shoemaker provided a brief outline of
the changes to the rates.

Ms. Kozanecki would like a heads-up before FCWSA advertises the public hearing.
She asked for a short write-up for presentation to the Board of Supervisors.

Other members did not have any other matters for discussions.
Next Meeting — Selection of Date

Members did not select a date for the next meeting.
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Without objection, the meeting was adjourned at 3:40 p.m.



